
1 | P a g e  
 

  

IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS 

         BISWANATH CHARIALI 

 

G. R. Case No. 297 of 2014 

 

State of Assam 

                            Vs. 

1. Haidar Ali 
2. Abdul Majid 
3. Jamir Ali 
4. Majibur Rahman 
5. Amir Islam @ Alam 
6. Nazir Ahmed 
7. Siraj Alam       ……Accused Persons 

 

 

Present: Smt. Neha Saikia, LL.M., A.J.S. 

 

Evidence recorded on: 31.08.2015, 05.12.2015, 19.09.2016, 06.12.2018 

Argument heard on: 06.07.2019 

Judgment delivered on: 20.07.2019 

 

For the State: Sri Golap Hazarika, Asst. Public Prosecutor 

For the accused: Sri Dilip Kr. Borah, Ld. Advocate 

 

JUDGMENT 

1. BRIEF FACTS OF THE CASE: The prosecution story in brief is that 

the informant lodged a case against the accused persons, namely, Haidar 

Ali, Abdul Majid, Jamir Ali, Majibur Rahman, Amir Islam @ Alam, Nazir 

Ahmed and Siraj Alam alleging that the accused persons on 13.04.2014 at 

about 7PM wrongfully trespassed into the land of the informant with 

dangerous weapons in their hands and also brought a JCB vehicle for 

digging land. When the informant raised objection to it, the accused 

persons attacked him and caused him grievous hurt on his neck and other 
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parts of his body. The accused person’s also tried to cause his death by 

tying rope in his neck. At that time, villagers came and rescued him.  Hence 

is the case.  

 

2. The case is received and registered as BNC PS Case No. 74/2014 

u/s 143/147/447/325 of IPC. The police after completion of investigation 

of the case, submitted charge sheet against the accused persons u/s 

143/147/447/323 of IPC and when the case came for trial, cognizance was 

taken against the alleged offence and summons was issued against the 

accused persons. 

3. On appearance of the accused persons, copy of the relevant 

documents were furnished to the accused persons and particulars of 

offences u/s 143/147/447/323 of IPC was read over and explained to the 

accused persons, to which they pleaded not guilty and claimed to be tried.   

4. The Prosecution side examined only 7 witnesses. The prosecution 

side failed to procure the appearance of IO after repeated summons since 

he was unwell and due to his physical inability he did not appear and 

accordingly, IO could not be examined in this case. As such, evidence of 

IO is closed. After that I have recorded the statement of defense of the 

accused persons u/s 313 CrPC. The defense plea was of total denial and 

chose not to adduce any evidence. 

5. I have heard both parties. I have heard the Ld. Counsel for the 

accused persons who submitted that there is no material against the 

accused persons; as such the accused persons needs to be acquitted. 

6. POINTS FOR DETERMINATION: Upon hearing and after perusal 

of the record, following point is formulated for proper adjudication of this 

case. 

i. Whether the accused person being members of unlawful assembly 

in furtherance of common object on 13.04.2014 at about 7 PM 

became members of an unlawful assembly to commit an offence in  
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the land of the informant and thereby committed an offence u/s 

143 IPC? 

ii. Whether the accused person being members of unlawful assembly 

in furtherance of common object on 13.04.2014 at about 7 PM 

became members of an unlawful assembly and committed riot in 

public with dangerous weapons and thereby committed an offence 

u/s 147 IPC? 

iii. Whether the accused person being members of unlawful assembly 

in furtherance of common object on 13.04.2014 at about 7 PM 

committed criminal trespass into the land of Informant to commit 

an offence and thereby committed an offence u/s 447 IPC? 

iv. Whether the accused person being members of unlawful assembly 

in furtherance of common object on 13.04.2014 at about 7 PM 

voluntarily caused hurt to the informant and thereby committed an 

offence u/s 323 IPC? 

                                        DISCUSSION, DECISION AND REASONS THEREOF 

 

7. For the sake of convenience I have taken up all the points for 

determination together for discussion:  

8. PW 1, Md. Tayab Ali stated that the accused persons namely, Haidar 

Ali, Jamir, Nazir, Amir Ali, Mazir, Muzibar Rahman entered into the 

compound of the informant with Dao, Khukuri and plastic ropes in their 

hands. They even brought JCB and two Dumpers to dig land in the common 

boundary land by the side of the informant. When Tayab Ali raised 

objection to it, the accused persons as per the direction of Haidar Ali 

chased the informant to cause him hurt. He somehow tried to escape but 

the accused tied a rope around his neck and dragged him. But the nearby 

villagers came there but Nazir attacked Samsul Rahman with a weapon in 

his head. He sustained grievous injuries. Thereafter, the informant lodged 

this case. Ext. 1 is the ejahar wherein Ext. 1(1) is his signature.  
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9. PW 2, Md. Ansad Ali stated that he went to the place where a fight 

was going on between Toyab Ali and the accused persons. He saw Muzibar, 

Haidar Ali and Amir were dragging Toyab Ali with a rope. PW 2 rescued 

Toyab Ali and brought him home.  PW 3, Md. Jamil Haque stated that he 

heard from the villagers that  a fight took place between Toyab Ali and the 

accused persons over an issue that a JCB was digging land. He heard that 

Samsul Rahman and a lady also had physical fight. Similar is the version of 

PW 4, Md. Jiyabur Rahman. He stated that he heard about the incident 

through the villagers, Nurma, Toyab, Samsul, Nurzul and Baswa.  

10. PW 5, Musst. Nurma Khatoon stated that Haidar Ali, Lal Tebra and 

his men brought JCB to dig land and at that time a dispute took place 

between the accused persons and Toyab Ali when he went to raise 

objection. Haidar Ali tied a rope around the neck of Toyab Ali. She shouted 

as a result many people gathered there and she thereafter left the place. 

PW 6, Md. Nazrul Islam stated that his brother Samsul Rahman went to 

settle the dispute between the parties, that is between the accused persons 

and Toyab Ali. At that time, his brother was attacked by Haidar Ali and his 

men and hit him on his head. He sustained injuries, so he was taken to 

Pharmacy nearby. PW 7, Dr. Santanu Bora, however clearly admitted in his 

evidence confirming the medical report given by him about the victim 

which he examined that he found no external injuries on the body of Toyab 

Ali. However, the victim complained of pain in his nap of neck and his chest. 

The defense succeeded in shaking the credibility of the witnesses by 

putting questions in their cross-examinations. 

11. Now, after closer examination of the evidence on record, since the 

number of accused persons were more than five, it is quite an easy 

allegation to be charged with against the accused persons by the 

investigation authority. The accused persons might have gone to the place 

of occurrence also as alleged but since the boundaries of the land was not 

known and who was the actual owner of the land was not revealed from 

the evidence of any one of the PWs, sec 447 IPC could not be established.  
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12. Now, for the offence u/s 447 of IPC prosecution must prove the 

following ingredients - i) That the complainant has possession of the 

property in question. ii) That the accused entered into or upon the 

property; or after having lawfully entered unlawfully remained there. iii) 

That he so entered or remained there with the intention (a) to commit an 

offence; or (b) to intimidate, insult, or annoy the person in possession. It 

is an established fact that no charge u/s 447 IPC could be framed against 

an accused if complainant has no possession of the property. But in the 

present case at hand, the place of occurrence was the common boundary 

shared by both the parties and it has not been made clear by the 

prosecution whether the land where the JCB was digging land/hole belongs 

to the informant and he was in possession of the same at that time. 

Regarding sec 323 IPC, whereby it was alleged that the victim Toyab Ali 

sustained injuries on is neck due to rope which the accused tied him round 

and dragged him and also beat him on several parts of his body, but 

surprisingly, the MO did not find any external injuries on the body of the 

victim. Moreover, the other victim Samsul Rahman was not taken to any 

medical practitioner for his injuries on his head.  

13. Section 147 IPC prescribes punishment for rioting. The essential 

ingredients of the offence u/s 147 IPC are (i) that, the accused persons, 

being five or more in number, formed an unlawful assembly, (ii) that, they 

were animated by a common object, (iii) that, force or violence was used 

by the unlawful assembly or any member of it in prosecution of the 

common object. In the present case prosecution has failed to show that a 

group of five or more than five men armed with deadly weapon chased a 

man and assaulted him causing grievous hurt to him. Hence in my 

considered opinion the accused persons are not guilty of the offence of 

rioting. The major failure on the part of the prosecution in this case is non-

examination of the IO. The IO would have been in a better position to give 

a clear picture about the entire incident. There is no seizure of articles from 

the place of occurrence whereas the PWs kept on saying that there were 

weapons in the hands of the accused persons and also the IO did not find 

any rope from the hands of the accused. That being the position, I hold 



6 | P a g e  
 

that the accused persons cannot be brought within the ambit of Sec. 

143/147/447/323 of IPC. And accordingly the accused persons are 

acquitted from the charge brought against them u/s 447 IPC. 

ORDER 

14. Considering the discussions made above, it can be safely presumed 

that the prosecution has failed to bring home the guilt of the accused 

persons, namely, Haidar Ali, Abdul Majid, Jamir Ali, Majibur Rahman, Amir 

Islam @ Alam, Nazir Ahmed and Siraj Alam under section- 

143/147/447/323 of IPC beyond all reasonable doubt. Hence, the accused 

person is acquitted of the said charge and set at liberty forthwith. 

15. The bail bond shall remain in force for the next six months as per 

provision of sec-437-A Cr.P.C. 

16. The Judgment is delivered in the open court, in presence of both 

the parties. It is written on separate sheet, sealed, signed and tagged to 

the C/R. 

Given under my Hand and Seal of this Court on this the 20th day 

of July, 2019 at Biswanath Chariali. 

 

 

 

 
                       (Smt. Neha Saikia) 

                                                                  Judicial Magistrate First Class, 
                       Biswanath Chariali 
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                                                     A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution 

PW 1         : Md. Toyab Ali 

PW 2  : Md. Ansad Ali 

PW 3  : Md. Jamil Haque 

PW 4  : Jiyabur Rahman 

PW 5  : Nurma Khatoon 

PW 6  : Nazrul Islam 

PW 7  : Dr. Santanu Borah 

 

2. Witnesses for Defence : NIL 

 

3. Court Witnesses  : NIL 

   

4. Prosecution Exhibits      : 

 Ext. 1   : Ejahar 

 Ext. 1 (1)  : Signature of PW 1 

 Ext. 2   : Medical Report 

 Ext. 2 (2)  : Signature of PW 7 

 

5. Defence Exhibits  : NIL 

 

6. Material Exhibits  : NIL 

 
 
 
 

Judicial Magistrate First Class 
      Biswanath Chariali 

 
 
 
  


